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PREFACE. 

The  subject  discussed  in  these  pages  is  at  present,  the  most 
important,  politically  and  socially,  which  occupies  the  public 
attention.  The  reader  will  perceive  that  the  view  of  it  here 
taken,  is  a  purely  popular  one,  divested  of  every  thing  technical  or 
professional. 


JVb.  161  Arch  Street,  Philadelphia. 


AN  ELECTIVE  JUDICIARY. 


The  Statesmen  of  this  Commonwealth  have  at  length  arrived 
at  the  assertion  of  a  very  important  and  fundamental  principle, 
which  belongs  to  the  great  system  of  rational  and  republican 
freedom  under  which  we  live ;  we  mean  the  Election  of  the 
Judiciary  at  the  polls.  The  minds  of  thinking  men  and  patriots 
are,  however,  divided,  as  to  the  desirableness  of  a  change  in  the 
structure  of  our  Constitution  with  reference  to  this  point.  This 
difference  of  opinion  among  men  of  equal  sagacity,  experience 
and  patriotism,  shows  that  the  question  must  be  involved  in  seri¬ 
ous  difficulty.  Nor  do  we  pretend  to  be  able  to  remove  that  dif¬ 
ficulty,  and  to  brighten  the  path  which  our  practical  legislators 
have  to  tread,  with  reference  to  this  subject.  But  we  propose  to 
aid  the  work  of  completing  the  contemplated  change,  by  sug¬ 
gesting  to  the  reader  some  of  those  popular  arguments  which 
ought  to  sway  the  minds  of  the  People,  wffien  the  question  of  the 
ratification  or  rejection  of  this  amendment  of  the  Constitution 
will  be  submitted  to  them  for  their  final  approval  or  rejection. 

We  invite  the  attention,  therefore,  of  both  the  approvers  and 
opposers  of  this  measure,  to  the  consideration  of  the  following 
brief  and  popular  arguments,  which,  as  we  think,  powerfully 
commend  its  unqualified  adoption. 

§  I.  The  selection  of  the  Judges,  when  chosen  by  the  people, 
will  be  accomplished  with  less  mercenary  motive  and  influ¬ 
ence  on  the  part  of  the  electors  themselves,  than  is  the  case 
under  the  present  system  of  appointment  by  the  Governor. 

We  do  not  design  to  make  any  unnecessary  charges  against 
the  Governors,  past  or  present,  who  have  swayed  the  destinies 
of  this  Commonwealth.  But  they  must  have  been  either  more 
or  less  than  human,  if,  with  the  power  of  the  absolute  choice  of  the 
Judges  in  their  hands,  they  were  not  accessible  to  motives  either 
of  kindness  and  preference  for  their  own  relations,  in  the  legal 
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profession  ;  or  of  gratitude  for  many  services  rendered,  and  obli¬ 
gations  imposed  upon  themselves,  by  their  former  political  patrons 
and  friends. 

How  then,  have  most  of  the  Judges  in  this  Commonwealth 
been  chosen,  for  the  last  thirty  years  ?  Have  not  the  majority 
of  them  been  the  relations, — the  brothers,  the  cousins,  or  the 
sons-in-law  of  the  acting  executive  ?  Or  else,  if  the  Cornucopia 
of  official  abundance  has  not  poured  out  its  riches  upon  these, 
probably  because  none  such  were  in  existence  ;  have  not  many 
of  the  vacant  Judgeships  been  conferred  upon  those  faithful,  but 
obscure  friends  of  the  Executive,  who,  for  many  long  years,  had 
groped  with  him,  shoulder  to  shoulder,  amid  the  obscure 
drudgery  of  some  country  law-office,  or  worked  up  with  him  the 
petty  county  politics  of  some  remote  section  of  the  state  ?  Such 
has  been  the  fact,  F aithful  to  the  often  bitter  memories  of  the 
past,  the  successful  aspirant  after  the  supreme  seat  in  the  Com¬ 
monwealth,  casts  his  eye,  from  his  lofty  eminence,  upon  his  ancient, 
less  fortunate  allies,  who  still  grope  amid  the  subterranean  shades 
below ;  he  dips  the  Executive  arm  far  down  the  declivity,  and 
heaves  up  his  expectant  friends  to  the  elevation  of  the  Judiciary. 

Now,  we  maintain  that  this  is  not  the  way  to  elect  suitable, 
wise  and  able  Judges  ;  that  this  is  the  very  way  to  fill  the  bench 
with  the  most  incompetent  incumbents.  And  we  maintain  that 
the  election  of  the  Judges,  by  the  people,  would  entirely  remove 
this  evil.  In  the  election  of  their  legislators,  the  people  are  not 
under  the  influence  of  any  selfish  or  improper  motive.  They 
uniformly  choose  men  who,  if  they  are  not  always  able  and 
enlightened,  are  at  least  the  object  of  no  personal  or  family  par¬ 
tiality  ;  and  they  are  generally  men  well  adapted  to  the  part 
which  they  are  called  upon  to  perform.  If  they  are  under  any 
obligations  whatever,  it  is  not  one  of  individual  favors,  but  only 
those  which  they  owe  to  their  party,  whose  principles  they  have 
publicly  espoused,  and  are  supposed,  in  common  honor  and 
honesty,  faithfully  to  maintain. 

But  this  partial  kind  of  obligation  for  party  preferences,  how¬ 
ever  it  may  operate  in  inducing  legislators  to  vote  for  party  mea¬ 
sures  in  the  halls  of  legislation,  cannot  possibly  operate  upon  the 
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Bench,  where  the  whole  sphere  of  the  incumbent  is  one  alto¬ 
gether  professional,  scientific  and  extra-popular.  No  Judge  can 
rule  a  cause  in  favor  of  a  party.  Corruption,  in  such  cases,  is 
utterly  impossible.  And  therefore,  when  the  people  assemble  at 
the  polls,  to  choose  the  men  who  are  to  hold  offices,  which  afford 
so  little  opportunity  to  reward  those  to  whose  votes  they  owe 
their  election,  they  will  vote  under  the  influence  of  no  selfish 
bias  whatever.  They  will  have  no  eye  to  reward,  or  interest ; 
for  they  are  too  many,  and  too  unknown  to  the  candidate,  ever 
to  afford  him  an  opportunity,  even  if  the  nature  of  his  functions 
allowed  it,  to  reward  those  to  whom  he  was  under  obligations. 
The  people  would  at  once  be  thrown  upon  the  necessity  of  voting 
for  men  whose  only  recommendation  was  their  legal  distinction, 
and  their  personal  worth. 

§  II.  From  this  first  position  necessarily  follows  our  second 
one :  that  by  the  election  of  the  Judges  by  the  people,  there  will 
be  less  subserviency,  less  time-serving,  and  less  mercenary  place- 
hunting  on  the  part  of  the  applicants. 

The  reason  of  this  will  be,  because  it  will  be  impossible  for  the 
candidates,  from  the  nature  of  the  case,  to  display  the  same 
degree  of  unprincipled  subserviency  to  the  countless  members  of 
a  vast  community,  which  they  can  and  will  display  toward  one 
single  and  all-potent  individual.  That  the  applicants  for  the  Judge- 
ship  under  the  proposed  change,  will  make  all  possible  efforts  to 
secure  their  aims,  is  of  course  to  be  expected.  But  what  means 
can  they  employ  to  attain  those  ends  ?  None  which  savor  of 
bribery  or  corruption.  None  which  can  result  in  benefits  unjustly 
and  unfairly  bestowed  by  the  successful  applicant,  upon  those 
who  lift  him  up  to  power  ;  because  they  are  too  numerous.  The 
only  way  by  which  the  popular  favor  could  be  courted,  with 
reference  to  election  to  the  Judiciary,  is  by  the  attainment  of 
general  popularity ;  by  the  display  of  those  qualities,  which  will 
commend  men,  as  Judges,  to  the  people.  For  will  the  people 
elect  to  that  high  responsible  office,  men  who  are  notoriously 
corrupt  or  mercenary  ;  or  men  who  are  notoriously  irascible  or  sel¬ 
fish,  or  incompetent  ?  Men  of  established  characters  for  these 
■weaknesses  and  vices  could  never  receive  the  popular  vote.  The 
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people  have  no  personal  attachments  for  them  to  gratify,  no  promises 
to  fulfil,  no  services  to  reward.  They  will  not  entrust  their 
sacred  interests  of  property,  of  liberty,  and  of  reputation,  in  the 
hands  of  men  whom  they  have  reason  to  believe  to  be  danger¬ 
ous,  either  from  incompetency,  or  want  of  principle.  They  will 
not  court  ruin  so  recklessly  and  knowingly. 

Now  the  applicants  for  the  Judiciary  quickly  learn  what  are 
the  qualifications  which  will  be  required,  to  lift  them  up  to  the 
high  place  to  which  they  aspire ;  and  even  when  bad  men  do 
thus  aspire,  which  is  not  always  the  case,  they  will  practice 
at  least  the  semblance  of  virtue,  and  the  community  will  gain  the 
practical  advantage  of  their  simulated  excellence.  But  in  minds 
whose  natural  bias  is  not  strongly  toward  vice,  an  incentive,  such 
as  that  held  out  by  the  attainment  of  high  offices,  will  induce  the 
cultivation  of  good  traits  of  character,  which-  will  insensibly 
modify  their  natures,  and  make  them  really  fit  for  the  duties  of 
the  office  which  they  wish  to  attain. 

§  III.  The  election  of  the  Judiciary  directly  by  the  people,  is 
as  essential  a  branch  of  Republican  government,  as  the  election  at 
the  polls  of  the  Executive  and  the  Legislative  departments ;  nor 
is  any  republican  government  perfect^  until  the  principle  of  the 
popular  will  be  diffused  equally  throughout  the  three  branches  of 
the  government :  the  Executive,  the  Legislative,  and  the 
Judicial. 

A  republic  may  be  defined  to  be  a  state  in  which  the  exercise 
of  the  sovereign  power  is  lodged  in  Representatives  chosen  by  the 
people.  Now,  that  sovereign  power  is  divided  into  the  three 
great  branches  just  named.  The  people  are  represented  by  their 
chosen  servants  in  two  of  them ;  but  in  the  third,  the  Judicial, 
the  Governor  is  now  only  represented.  In  Republics  all  the 
officers  should  he  elective,  from  the  highest  to  the  lowest.  Every 
functionary  should  receive  his  authority  directly  from  the  only 
source  of  all  political  power — the  people.  The  latter  may  indeed 
delegate  a  portion  of  their  prerogatives  to  a  Governor,  or  any 
one  else ;  but,  in  so  far  as  they  do  this,  they  impair  the  beauty 
and  perfection  of  any  Republican  government  under  which  they 
may  live,  or  of  which  they  may  form  a  component  part. 
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We  cannot  see  any  difference  between  the  Judicial  branch  of 
the  government  in  this  respect,  and  the  other  two.  In  all  three, 
the  incumbents  must  be  men  of  attainments  which  directly  qualify 
them  for  the  peculiar  duties  of  their  respective  offices.  The  Con¬ 
stitution  recognizes  the  capacity  of  the  people  to  choose  success¬ 
fully,  men  adapted  by  their  qualifications,  for  the  other  two 
branches  of  the  government ;  why  cannot  the  people  discern 
when  applicants  are  fit,  or  not  fit,  for  the  Judicial  functions  ? 
They  can  in  either  case,  and  in  all  cases. 

While  the  present  system  lasts,  therefore,  the  People,  the 
acknowledged  sovereigns  of  these  realms,  unwittingly  resign  some 
of  their  most  precious  prerogatives.  They  violate  the  spirit  of 
that  glorious  Constitution,  which  their  own  creative  hands  have 
erected  ;  and  there  yet  remains  one  spot  upon  that  sun  of  free¬ 
dom,  whose  splendor  now  illumines  the  political  universe. 

The  force  of  this  argument  is  not  in  the  least  impaired,  by  say¬ 
ing,  that  there  is  no  use  in  having  rulers,  if  they  do  not  exercise 
some  jurisdiction,  some  delegated  authority.  It  is  granted. 
But  the  question  to  be  answered  is  :  what  kind  and  degree  of 
authority  should  be  their’s  ?  The  answer  is  plain.  Nonesuch 
as"^confiict  with  the  fundamental,  the  inalienable  rights  of  the 
people.  Why  is  it  that  Congress  may  declare  war,  but  may  not 
impose  state  taxes  ?  Because  the  one  of  these  prerogatives  can 
be  exercised  without  infringing  the  rights  of  the  people,  and  the 
other  cannot.  Hence  the  sovereigns  say  to  their  servants  :  thus 
far  shalt  thou  come,  and  no  farther.  That  then,  is  the  purest 
Republic,  and  the  best  government,  in  which  the  popular  pre¬ 
rogatives  are  the  least  invaded  ;  in  which  the  possession  of  power 
is  most  extensively  diffused ;  in  which,  therefore,  that  power  is 
most  disinterestedly  exercised.* 

How  absurd  was  that  cession  of  power,  which  the  people  of 
Arragon  formerly  made  to  their  kings,  and  which  very  much 

♦  Montesquieu  says  truly,  that  “  The  people  no  way  exercise  sovereignty 
but  by  their  suffrages,  which  are  their  own  wills.  At  Athens  a  stranger, 
who  intermeddled  in  the  Assemblies  of  the  people,  was  punished  with 
death.  This  is  because  such  a  man  usurped  the  rights  of  sovereignty.^' — 
Spirit  of  Laws^  Book  //.,  chap.  2. 
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resembles  the  cession  of  power  now  made  by  the  people  of  this 
Commonwealth  to  their  Governors :  Wbj  who  have  as  much 
•power  as  you,  make  you  our  king,  upon  condition  that  you  main¬ 
tain,  inviolably,  our  rights  and  liberties,  and  not  otherwise* 
If  our  Governors  claim  to  be  Icings,  they  may  with  consistency, 
retain  the  power  thus  granted  them.  But  if  they  design  to  be 
rulers,  whose  functions  are  to  be  consistent  with  republican  free¬ 
dom,  they  cannot  exercise  any  of  the  fundamental  rights  of 
sovereignty,  which,  by  our  Constitution,  rest  in  the  people 
alone. 

§  IV.  The  shortening  of  the  tenure  of  Judicial  service,  and  the 
popular  choice  of  the  Judges,  would  simplify,  to  some  extent, 
legal  processes,  and  thereby  promote  the  ends  of  justice. 

The  law’s  delay  has  for  ages  been  the  subject  of  just  complaint, 
under  the  feudal  institutions  (for  such  they  still  deserve  to  be 
termed)  of  England.  The  English  tenure  of  judicial  office  is 
indeed  for  life,  and  is  altogether  independent  of  the  popular  will. 
But  that  feature  is  only  one  part  of  that  immense  mass  of  corrup¬ 
tion  which  the  usurpations  of  ages  have  accumulated.  The  slow¬ 
ness  and  the  expensiveness  of  English  justice  are  proverbial ; 
because  the  judges  know  that  they  are  perfectly  irresponsible ; 
that  no  popular  outcry  can  penetrate  to  the  gilded  chambers  of 
Whitehall,  and  obtain  the  expulsion  of  unprincipled  judges.  These 
judges  themselves  know  this,  and  they  rest  securely  in  their 
downy  seats.  But  suppose  that  they  held  their  office  only  for 
ten  years  ;  that  they  were  eligible  to  re-election  ;  that  by  the 
energetic  and  able  discharge  of  their  functions,  they  could  secure 
the  popular  favor,  beyond  any  other  men,  who  had  no  similar 
opportunities  ;  and  that  by  the  neglect  of  their  duty,  they  would 
incur  the  just  indignation  of  the  outraged  community ;  what 
powerful  incentives  would  not  these  circumstances  afford  ?  The 
sluggish  wheels  of  English  justice  would  roll  their  ponderous 
weight  along,  with  rapid  and  effectual  pace. 

It  is  also  true,  that  if  justice  be  quickly  dispensed,  the  processes 
by  which  that  justice  is  attained,  will  necessarily,  to  some  extent 

’  *  See  BurlamaquVs  Principles  of  Natural  and  Politic.  Law,  Vol.  II.,  p.  48, 
quoted  hy  him  .  from  Puffendorf. 
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be  shortened.  The  established  forms  of  procedure  may,  and 
perhaps  ought,  to  remain  the  same,  in  their  general  outlines ; 
but  there  are  countless  cases  constantly  occurring  in  courts  of 
justice,  in  which  there  are  unnecessary  delays,  and  needless 
interruptions  of  the  progress  of  causes.  The  client  meanwhile 
waits  the  final  issue,  with  essential  injury  to  his  interests.  Let 
the  judge  upon  the  bench  know,  that  by  the  proper  acceleration 
of  causes,  the  grateful  public  will  discover  in  him  their  true 
friend ;  that  while  he  promotes  the  ends  of  justice,  he  is  con¬ 
ferring  important  blessings  on  the  people ;  and  he  will  be  power¬ 
fully  urged  to  persist  in  his  course  of  impartial  official  energy. 
And  when  his  place  becomes  vacant,  he  will  feel  proud  to  receive 
the  testimony  of  popular  gratitude,  as  evinced  in  his  re-election ; 
even  though  he  were  to  see  his  name  associated  on  the  election  / 
bills  with  exhortations  such  as  the  following: — ‘‘Vote  for  Judge 
Snapdragon !  He  overruled  Binks  vs.  Jenks,  quashed  the  writ 
in  Gerrymander’s  case,  and  delivered  the  great  dissenting  opinion 
in  re  Dishwater.”* 

§  V.  But  we  now  come  to  one  of  the  most  important  objections 
to  this  new  measure,  which  is  this:  Able  lawyers,  such  as  would 
make  good  judges,  have  a  lucrative  practice,  and  would  not 
resign  it  for  the  humbler  compensation  of  the  Bench.  The  peo¬ 
ple  will  then  be  compelled  to  choose  inferior  lawyers,  briefless 
and  clientless  hangers-on  of  the  courts,  the  worthless  drones  of 
the  profession. 

We  ask  whether,  if  this  argument  possessed  any  force,  it  would 
not  apply  just  as  well  to  the  present  system?  Will  an  able 
lawyer  of  $5000  income  annually,  resign  it  for  $2500  on  the 
bench,  because  a  Governor,  instead  of  the  unanimous  voice  of 
the  People,  invites  him  to  the  change  ?  It  is  asserted,  that  in 
case  this  proposed  alteration  is  made,  able  lawyers  being  out  of 
the  question,  a  boundless  field  would  be  opened  for  the  intrigues 

*  The  truth  of  the  supposition  suggested  in  this  section  is  confirmed  by 
the  fact  that  Governor  Fish,  of  New  York,  has  proposed  to  the  Legislature 
of  that  State,  the  establishment  of  Courts  of  Conciliation,  by  means  of  which, 
parties  disposed  to  a  just  settlement  of  differences,  can  do  so  amicably, 
promptly  and  without  the  expense  of  lengthy  and  tedious  suits  at  law. 
Vide  Legal  Intelligencer,  Feb.  1,  1850.  This  development  shows  the  ends 
toward  which  the  spirit  in  question  leads. 
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of  ignorant  and  worthless  demagogues,  who  would  aspire  to  the 
vacant  dignities,  and  distract  the  community  with  their  conflicting 
partizans.  But  why  do  not  such  unworthy  aspirants  now  suc¬ 
ceed  in  securing  those  offices,  which  are  already  accessible  to 
their  ambition?  Why  are  not  our  Legislatures,  Congress  and 
offices  of  court  filled  with  the  class  in  question  ?  We  answer : 
because  the  liberty  of  the  people  does  not  destroy  their  vigilance  ; 
because  their  impartiality  does  not  impair  their  sagacity ;  and 
they  will  see  to  it,  that  only  such  are  invested  with  the  respon¬ 
sibilities  of  office,  who  are  capable  and  worthy  to  bear  them. 

But  it  is  not  true,  that  able  men  and  lawyers  will  not  accept 
nomination  to  judicial  office.  In  a  profession  so  numerous  and 
able  as  that  of  the  bar,  comprising,  beyond  all  question,  the 
greatest  amount  of  learning  and  talents  and  influence  possessed 
by  any  one  class  in  the  community,  there  is  an  abundance  of 
men,  whose  age,  or  wealth,  or  health  will  induce  them  to  accept 
the  less  exhausting  labors  of  the  bench,  in  preference  to  those  of 
the  bar.  The  opponents  of  an  Elective  Judiciary  do  not  deny 
that  able  men  will  now  be  found  to  accept  appointments  on  the 
bench  by  the  Governor.  Nor  do  we  call  that  fact  in  question, 
for  we  are  persuaded  of  its  truth.  Our  positions  are  not  so  much 
based  upon  the  incompetency  of  those  who  are  now  seated  upon 
the  bench,  as  upon  the  unconstitutionality  of  the  process  which 
places  them  there.* 

§  VI.  Would  not  the  elected  judge  be  compelled  to  act  as  the 
representative  of  his  electors,  and  give  decisions  in  accordance 
with  public  opinion,  in  all  cases  which  may  occur,  involving  any 
question  of  general  popular  interest  ? 

This  argument  is  based  upon  the  supposition  that  a  Congress¬ 
man  and  a  Judge,  when  elected  by  the  popular  voice,  are  identi¬ 
cal  in  all  their  relations.  Nothing  could  be  more  absurd.  Is  it  not 
universally  known,  that  what  would  be  perfectly  right  in  the 
Congressman,  would  subject  the  Judge  to  impeachment  ?  A 
regard  to  the  interests  of  his  constituents  is  expected  of  the  former, 

*  Even  if  the  charge  of  incompetency  applied  to  the  Judges  who  now  sit 
throughout  the  State,  (a  point  which  we  do  not  pretend  to  argue,)  we  who 
live  in  Philadelphia  County  have  no  ground  whatever  of  complaint;  inas¬ 
much  as  our  Judges  are  confessedly  among  the  ablest  jurists  in  the  land. 
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and  acknowledged  before  his  election,  as  the  ground  of  the  popular 
preference.  But  the  same  community  know,  before  the  election 
of  a  Judge,  that  they  must  not  expect  any  such  pledges  from  him ; 
that  the  only  guarantee  they  can  ask  from  him  is  general  ability 
and  impartiality. 

How  then  can  it  be  said  that  the  Judge,  elected  by  the  popular 
voice,  goes  into  office  covered  with  pledges  to  particular  persons 
or  classes  ?  To  invite  a  popular  favorite  to  enter  an  office,  on 
such  conditions,  is  like  asking  your  friend  kindly  to  tread  upon 
the  verge  of  a  shelving  abyss,  and  then,  when  you  have  him 
there,  complete  his  ruin,  by  giving  him  the  fatal  push.  Asking  a 
Judge,  when  elected,  to  fulfil  any  such  expectations,  would  be 
known  to  all  to  be  equally  perilous.  No  such  pledges  would  be 
asked,  and  none  such  would  be  given.  None  such,  therefore, 
would  have  to  be  fulfilled,  after  the  candidate  had  reached  the 
goal.  Besides,  the  same  objection  will  apply  to  judges  chosen 
by  the  Governor ;  for  he  too,  has  a  host  of  friends  and  associates 
throughout  the  State ;  and  the  Judge  appointed  by  him  can  be 
made  to  give  pledges  beforehand,  that  he  will  promote  the 
interests,  in  every  possible  way,  of  the  faithful  adherents  and 
allies  of  the  Executive.  Yet  no  one  has  ever  considered  this 
inevitable  possibility  as  a  valid  objection  to  the  appointment  of 
judges  by  the  Chief  of  the  State.  We  rest  our  opposition  to  his 
ancient  tenure  of  this  prerogative,  on  altogether  different  grounds. 

§  VII.  This  contemplated  new  measure  would  be  better  for 
the  legal  profession ;  better  for  the  ends  of  justice ;  and  better  for 
the  Executive  himself. 

1.  It  would  be  better  for  the  legal  profession.  It  would  open 
wide  the  door  for  honorable  competition ;  so  that  the  numerous 
members  of  the  profession  would  cultivate  the  important  qualifi¬ 
cations  which  are  necessary  to  the  performance  of  the  duties  of 
the  office,  with  the  reasonable  hope  of  election.  As  the  case 
now  is,  there  is  no  such  prospect  held  out  to  the  profession  at 
large,  because  it  is  notorious  to  all  the  community  that  the  per¬ 
sons  appointed  to  the  vacant  judgeships  are  the  personal  friends 
or  patrons  of  the  Governor.  By  the  new  plan,  the  game  would 
be  up  with  the  hack-stair  politicians . 
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The  change  would  also  render  the  legal  profession  more  inde¬ 
pendent  of  the  bench.  We  yield  to  no  one  in  respect  for  the 
bench  itself,  and  those  who  in  this  County  occupy  it.  But 
now,  the  Judge,  being  an  irresponsible  official,  wholly  free  from 
all  dependence  upon  the  people,  having  the  strong  arm  of  the 
appointing  Executive  as  the  only  necessary  support,  is  tempted 
to  be  more  arbitrary  than  would  otherwise  be  the  case.  But  by 
the  new  plan,  any  unjust  encroachments  on  the  part  of  the  bench 
upon  the  rights  of  the  bar,  would  be  redressed  by  an  appeal  to  the 
people  ;  and  though  we  do  not  believe  that  such  an  appeal  would 
ever  be  necessary,  the  possibility  of  such  an  appeal  is  the  very 
thing  which  would  remove  the  probability  of  its  occurrence. 

The  change  would  render  the  Bar  more  independent  of  the 
Executive.  The  provisions  of  the  amended  Constitution  of  the 
State,  have  put  the  Bar  at  the  feet  of  the  Executive.  The  conse¬ 
quence  was,  that  however  objectionable  any  of  the  measures  of 
the  Governor  might  be,  the  consciousness  on  the  part  of  the  Bar, 
that  he  had  important  judicial  vacancies  to  fill,  rendered  them 
disposed  to  acquiesce.  Human  nature  is  the  same  all  the  world 
over ;  and  men  will  regard  and  promote  their  interests,  if  pos¬ 
sible  by  fair  means,  but  if  that  is  impossible,  then  by  such  means 
as  are  objectionable.  Now  the  Bar  in  Pennsylvania  are  the  most 
influential  class  in  the  community.  They  carry  with  them  an 
immense  weight  of  public  sentiment.  If  therefore,  by  a  united 
voice  they  sustained  a  candidate  whom  they  consider  available, 
because  they  expect  their  reward ;  and  if  the  measures  of  that 
candidate  turn  out  injuriously  to  the  welfare  of  the  community, 
all  the  harm  is  to  be  laid  at  the  door  of  the  dependence  of  the 
Bar  on  the  Executive. 

2.  The  change  will  be  better  for  the  ends  of  justice.  It  is  an 
old  maxim  that  the  Judges  should  be  independent  of  the  people, 
if  they  are  to  be  impartial.  But  this  maxim,  though  true,  is 
chiefly  applicable  to  the  Judiciary  in  England,  where  the  vast 
amount  of  wealth  concentrated  in  the  hands  of  particular  indi¬ 
viduals,  would  induce  the  Judges  to  show  partiality  toward  those 
who  had  the  power  to  hinder  their  election,  or  prevent  their  re- 
election,  if  the  Judges  were  chosen  there  at  the  polls.  But  in 
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this  country,  the  case  is  different.  Let  us  take,  as  an  example, 
Philadelphia  County ;  here  property  is  constantly  changing 
hands.  It  fluctuates  like  the  restless  waves  of  the  sea,  and  he 
who  is  powerful  to-day,  in  consequence  of  his  vast  fortune,  to¬ 
morrow  may  be  a  beggar.  Hence,  if  the  Judges  were  elected 
by  the  people,  they  would  not  be  much  influenced  by  the  fear  of 
the  arrogant  aristocracy  of  wealth  and  rank,  either  before  their 
election  or  afterwards.  During  the  progress  of  thirty  years,  it 
may  be  safely  said,  that  all  the  millions  of  property  in  Phila¬ 
delphia  County,  passes  through  the  hands  of  the  Judges  of  the 
Orphans’  Court ;  for  in  that  space  of  time,  one  whole  generation 
vanishes  away,  and  property  goes  into  the  hands  of  their  posterity. 
Judges  elected  by  a  people  so  circumstanced,  will  have  but  little 
deference  to  ancestral  influence,  to  family  grandeur,  or  to  the 
power  of  wealthy  connections.  They  will  be  much  more 
impressed  by  the  general  interests  and  commanding  importance 
of  the  whole  community. 

3.  This  change  would  be  better  for  the  Executive  himself. 
The  disposition  of  patronage,  when  in  the  hands  of  an  individual, 
is  always  an  invidious  trust.  It  is  generally  of  more  injury 
than  advantage  to  him  who  possesses  it.  While  the  most  impar¬ 
tial  patron  will  satisfy  those  to  whom  he  gives  office,  he  will 
inevitably  offend  a  vast  herd  of  needy  applicants,  whose  revenge 
will  be  the  more  bitter  and  inveterate,  in  proportion  as  they  are 
in  themselves  the  more  unworthy.  The  Executive  thus  becomes 
the  object  of  personal  abuse  and  enmity.  His  motives  are  called 
in  question  and  traduced ;  and  for  one  person  who  is  satisfied 
with  his  appointments,  there  are  twenty  who  are  incensed. 

But  when  the  Executive  exercises  but  little  patronage,  he  is 
enabled  to  act  above  the  power  of  suspicion  in  all  other  respects. 
His  most  severe  measures  will  be  regarded  as  impartial  and  dis¬ 
interested.  He  will  be  a  gainer,  in  every  sense,  by  the  want  of  this 
appointing  power ;  and  while  he  would  have  fewer  opportunities 
for  aggrandizing  his  personal  friends,  he  would,  if  he  was  a  patriot 
and  an  honest  man,  rejoice  in  greater  opportunities  to  promote 
the  general  welfare  of  the  State. 

§  YIII.  It  is  a  maxim  of  our  Republican  creed,  that  the  Judi- 
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ciary  is  the  weakest  of  the  three  departments  of  power ;  and  we 
thence  argue,  that  if  one  political  system  requires  that  the 
people  are  entitled  to  choose  incumbents  in  the  most  important, 
they  are  much  more  so  in  the  least  important  branch. 

Alexander  Hamilton  declares  that  ‘^whoever  attentively  con¬ 
siders  the  different  departments  of  power,  must  perceive  that  in 
a  government  in  which  they  are  separated  from  each  other,  the 
Judiciary,  from  the  nature  of  its  functions,  will  always  be  the  least 
dangerous  to  the  political  rights  of  the  Constitution.”*  And 
Montesquieu,  the  great  father  of  political  science,  echoes  the 
same  sentiment,  when  he  declares,  that  “  Of  the  three  powers 
above  mentioned,  the  Judiciary  is  next  to  nothing If  there 
can  be  any  argument  drawn  from  the  incompetency  of  the  people 
to  make  judicious  selections,  against  their  electing  the  Judges, 
then  that  objection  would  apply  with  far  greater  force  to  their 
selecting  incumbents  in  the  Legislative  and  Executive  departments. 
Thus,  on  the  ground  of  incompetency,  the  objector  would  over¬ 
turn  all  the  highest  rights  of  man ;  all  the  stability  and  authority 
of  Republican  Governments.  He  would  thus  expel  the  sacred 
presence  of  Freedom  from  the  world. 

In  general,  public  opinion  is  less  apt  to  be  wrong,  than  even 
the  judgment  of  the  most  eminent  individuals  ;  because  public 
opinion  is  nothing  else  than  the  result  of  the  opinions  of  a  host  of 
persons,  comprising  all  the  wisest  in  the  community,  modified  and 
corrected  the  one  by  the  other.  It  was  the  remark  of  the  sagacious 
Talleyrand  :  I  know  one  who  is  wiser  than  V oltaire  ;  one  who  has 
more  understanding  than  Napoleon  himself,  and  all  ministers  who 
ever  were  or  ever  will  be  :  and  that  one  is  Public  Opinion. 

Again,  if  the  Judicial  is  the  least  important  branch  of  the 
government,  as  the  fathers  of  the  American  Republic  teach,  and 
if  the  people  have  the  right  to  legislate  respecting  the  more 
important  branch  of  government,  their  right  to  exercise  the 

*  The  Federalist,  No.  78,  hy  Alex,  Hamilton,  p.  312. 

f  Spirit  of  Laws,  vol.  I.,  page  188. 

f:  Be  Praafs  Guarantees  to  he  asked  of  Spain,  Chap.  5,  quoted  in  Lieber's 
Political  Ethics,  Part  I.,  p.  257.  Napoleon  acknowledged  the  force  and 
the  correctness  of  public  opinion,  as  well  as  its  reasonbleness  and  justice. 
See  Las  Cases  Memorial,  Vol.  I.,p.  452. 
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elective  franchise  respecting  the  least  important,  is  the  more 
undeniable  and  unqualified.  Such  we  believe  to  be  the  fact.  It 
amounts  then  to  this,  that  this  elective  franchise,  a  free  people  should 
have  exercised  first  in  the  order  of  their  political  existence,  instead  of 
the  last.  Yet  it  is  this  clearest,  simplest  and  most  essential  of 
all  their  prerogatives,  that  American  Citizens  have  seen  fit  to 
renounce  and  resign.  It  is  high  time  for  them  to  resume  it. 

§  IX.  In  an  argument  of  great  ability,  published  by  a  dis¬ 
tinguished  member  of  the  Philadelphia  Bar,  in  opposition  to  an 
elective  Judiciary,  the  position  is  assumed,  that  the  principal 
defect  in  our  Judicial  system,  as  it  now  exists,  is  the  too  great 
number  of  Judges,  of  which  the  different  courts  in  this  Common¬ 
wealth  are  composed.*  The  chief  improvement  which  he  would 
commend,  is  the  diminution  of  their  number  ;  that  each  of  them 
would  have  more  to  do,  and  thus  become  more  accomplished  in 
their  functions. 

If  this  were  the  only  objection  against  an  Elective  Judiciary,  as 
is  partly  implied  by  the  preceding  statement,  our  case  would 
very  easily  be  made  out.  If  we  compare  the  number  of  Judges 
in  this  Commonwealth  with  those  in  other  countries,  we  will  find 
that  in  all  of  them,  excepting  England  alone,  our  own  is  com¬ 
paratively  small.  Let  us  glance,  as  a  leading  instance,  to  the 
courts  of  Republican  Athens,  at  the  illustrious  Areopagus,  which 
has  been  regarded,  by  the  unanimous  opinion  of  intelligent 
freemen  in  every  age,  as  the  model  of  a  republican  tribunal. 
There  is  indeed  some  difference  of  opinion  among  writers  on 
classical  antiquity,  as  to  the  number  of  which  this  court  was 
composed.  But  there  is  one  sure  criterion  by  which  to  judge. 
The  number  who  concurred  in  the  sentence  which  condemned  the 
immortal  Socrates  to  drink  the  death-dealing  hemlock,  was  three 
hundred  and  sixty  ;  and  we  are  also  told,  that  before  the  eighty, 
who  changed  their  opinion,  went  over  between  the  trial  and 
the  sentence,  the  majority  was  only  three. t  Practically  consid¬ 
ered,  the  decisions  of  the  Areopagus  may  also  be  regarded  as 

*  See  Some  Objections  to  a  Joint  Resolution  passed  at  the  last  Session  of  the 
Legislaiure^  and  about  to  he  submitted  at  the  approaching  Session,  recommending 
to  the  people  of  Pennsylvania  an  Elective  Judiciary.  December,  1849. 

f  See  Brougham"* s  Polit.  Philosophy,  Vol.  III.,  p.  219. 
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final.  They  had  great  power ;  so  much  so,  that  on  one  occasion, 
when  a  vote  of  the  Assembly  had  given  the  command  of  an 
expedition  to  Charidemus,  the  Areopagus  went  among  the  people, 
and  by  their  authority  obtained  a  reversal  of  the  decision,  and 
the  appointment  of  Phocion.*  And  it  was  respecting  this  very 
Areopagus,  so  powerful  and  numerous  as  a  body,  that  the  great 
light  of  Roman  statesmanship,  Cicero  himself  says,  that  its  insti¬ 
tution  by  Solon  was  the  same  to  Athens,  as  was  the  victory  of 
Themistocles  at  Salamis.f 

Other  authorities  suppose  the  Areopagus  to  have  consisted  of 
ninety  members.^  And  allowing  the  greater  accuracy  of  even 
this  smaller  number,  the  question  next  to  be  answered  is,  what 
was  the  proportion  between  the  number  of  these  supreme  Judges, 
and  the  community  whom  they  judged  ?  The  cititzens  of  Athens 
never  exceeded  30,000  during  its  palmiest  days.  Here  we  have 
one  Judge  to  every  300  citizens.  The  wisdom  of  Solon,  of 
Pericles,  of  Socrates,  and  of  other  immortal  sages,  approved  this 
singular  proportion. 

In  the  Roman  Commonwealth  the  Praetors,  who  administered 
justice  in  the  capital,  and  were  next  in  dignity  and  authority  to 
the  Consuls  themselves,  were  chosen  annually  by  the  people ; 
and  after  the  fourth  century  of  the  city,  the  choice  was  made 
from  both  the  patricians  and  plebeians.  In  the  time  of  Cicero, 
there  were  eight  of  these  who  administered  justice  in  the  City  of 
Rome.  Augustus  afterwards  increased  their  number  to  sixteen. 
They  were  the  Supreme  Judges  of  Rome,  and  were  elected  at 
the  polls. 

Now  how  does  the  proportion  of  these  instances  compare  with 
our  own,  the  object  of  so  much  censure  ? 

There  are  in  the  Commonwealth  of  Pennsylvania,  forty  law 
Judges,  President  Judges  of  the  districts.  If  we  except  the 
Judges  who  sit  in  the  different  Courts  of  Philadelphia  County, 
there  will  be  thirty-three.  The  inhabitants  of  the  State,  accord¬ 
ing  to  the  best  computation  of  the  increase,  since  the  last  census, 
are  2,350,000.  Dividing  the  forty  Judges  (for  the  associates  are 

*  Brougham's  Pol.  PhiL^  page  221. 

f  Cicero  de  Officiis,  Lib.  1. 

4:  Tittman's  Griech.  Siaais  veifas^  p.  252. 
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of  little  consequence  in  a  case  like  the  present)  among  this  mass 
of  population,  we  have  one  Judge  for  every  556,250  inhabitants! 
What  a  vast  difference  from  the  300  of  the  Athenians  !  Will  any 
reasonable  man  affirm,  that  this  proportion  of  Judges  is  too  large? 
Would  not  the  business  of  such  a  mass  of  people,  occupy  neces¬ 
sarily,  the  time  of  at  least  as  many  Judges  as  are  now  distributed 
throughout  the  State?  There  can  be  but  one  answer  to  this 
question. 

But  a  reference  has  been  made  in  the  pamphlet  already  alluded 
to,  to  the  proportion  of  Judges  in  England ;  where,  it  appears, 
that  there  are  but  twenty-four  in  the  whole  realm,  inhabited  by 
millions.  This  argument  is  inconclusive,  because  the  cases  are 
in  no  respect  parallel.  First,  the  salaries  of  the  British  Judges 
are  enormous ;  and  instead  of  receiving  the  $2,500  per  annum  of 
our  own,  they  receive  from  ten  to  twenty  thousand  pounds.  The 
salaries  of  two  English  Judges  would  pay  all  the  revenues  of 
the  Judiciary  of  this  State.  That  is  one  of  the  antiquated  defects, 
instead  of  one  of  the  merits  of  that  system  ;  and  if  we  had  to  pay 
our  Judges  salaries  equal  to  those  of  the  English  Judges,  their 
number  would  very  soon  be  diminished.  But  the  English  Judges 
can  afford  to  labor  with  far  greater  assiduity  in  the  performance 
of  official  duties,  with  such  a  golden  recompense  cheering  their 
eager  vision  continually,  than  our  own  ill-paid  functionaries. 

But,  granting  that  the  English  Judges  are  fewer  than  our  own, 
are  they  any  model  for  us  ?  They  have  a  king — shall  we  also 
transform  our  republican  chief  into  a  sovereign,  because  the 
English  have  one?  If  we  adopt  one  of  the  defects  of  the  British 
constitution,  we  may  as  well  adopt  all  of  them.  Our  heroic  fore¬ 
fathers  might  then  have  been  spared  their  revolutionary  blood 
and  treasure  ;  for  their  descendants  may,  in  their  greater  wisdom, 
undo  what  they  have  done,  and  bring  us  gradually  back  again  to 
the  reign  of  old  feudalism  and  political  chaos  ! 

The  slowness  of  English  legal  processes,  and  the  expensiveness 
and  unwieldiness  of  English  justice  are  proverbial.  May  this  not 
be  attributed  to  the  fewness  of  their  Judges.  The  able  writer  of 
the  pamphlet  alluded  to,  speaks  of  the  precautions  used  by  the 
English  Judges,  when  making  their  progress  through  their  cir- 
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cuitSj  of  having  some  able  lawyer  at  hand  to  take  their  places 
instantly,  in  case  of  sickness  or  death.  Why  is  this  precaution 
necessary  ?  Because  the  mighty  press  of  business  renders  it 
absolutely  necessary,  that  there  should  be  no  delay ;  but  if  they 
had  a  greater  proportion  of  Judges,  business  would  not  so  accu¬ 
mulate,  and  the  adjournment  or  suspension  of  the  courts  would 
not  be  an  event  so  ruinous  to  suitors  already  exhausted  in 
patience  and  purse,  by  the  tedious  protractions  already  endured. 
The  Act  of  Assembly,  which  proposes  to  render  the  Judiciary 
elective,  does  not  suggest  any  diminution  of  the  number  of  the 
Judges  ;  and  we  should  regard  it  as  a  great  defect,  if  it  did. 

§  X.  It  is  argued  by  the  opponents  of  this  measure,  that  it  is 
an  extreme  of  radicalism,  and  of  the  Democratic  principle,  and 
that  even  France,  so  little  governed  by  far-sighted  prudence  in 
her  political  convulsions,  has  not  made  the  Judiciary  elective  by 
the  people.  What  they  have  not  done,  therefore,  it  is  said  we 
ought  not  to  venture  to  do. 

If  the  doings  of  F ranee  were  always  to  be  our  guide,  amid  the 
mazes  of  political  doubt,  this  argument  might  be  conclusive. 
But  we  remind  our  opponents,  that  this  is,  happily,  not  the  case. 
And  especially  the  last  revolution  of  the  French,  should  of  all 
others,  be  regarded  with  caution  and  suspicion ;  for  has  it  not 
justly  incurred  the  charge  of  tending  now  toward  despotism  ?  Is 
not  Louis  Napoleon  regarded  as  an  imperialist,  and  the  constant 
design  of  his  administration,  to  be  the  building  up  of  despotic 
principles,  instead  of  advancing  liberty?  Was  it  not  he,  who 
crushed  the  feeble  spirit  of  freedom,  which  arose  amid  the  crum¬ 
bling  ruins  of  the  seven-hilled  city,  and  for  a  time,  invigorated 
the  arms  of  the  descendants  of  the  Scipios  and  the  Gracchi  ?  Is 
it  not  he  who  sympathizes  with  the  Autocrat  of  the  feudal  north, 
and  with  the  representative  of  the  ancient  tyranny  of  the  house  of 
Hapsburg  ?  Is  it  not  he  who,  the  loud  alarums  of  revolutionary 
war  being  ended,  now  proposes  to  strengthen  the  tottering  fabric 
of  his  throne,  by  the  softer  and  gentler,  yet  powerful  ties  of  royal 
nuptials  ?  Shall  we  imitate  the  revolution  which  has  well  nigh 
placed  a  crown  on  the  head  of  Louis  Napoleon?  Is  France  the 
?ie  'plus  ultra  of  political  and  social  wisdom  ? 

But,  even  granting  that  the  last  French  revolution  was  unob- 
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jectionable  in  its  history,  is  there  no  such  thing  as  political  pro- 
gress?  We  maintain  that  an  Elective  Judiciary  is  a  hold  advance 
in  the  great  science  of  political  philosophy ;  and  that,  though  it 
never  had  before  existed,  for  that  very  reason  it  should,  probably, 
other  things  concurring,  now  be  introduced. 

This  nineteenth  century,  is  justly  termed  the  age  of  progress. 
Already  has  one-half  of  it  glided  into  the  deep  bosom  of  the  past 
eternity,  and  has  developed  events,  second  in  grandeur  and 
importance,  to  none  of  the  many  generations  which  have  gone 
before  it.  But  in  nothing,  have  its  developments  been  more 
astonishing,  than  in  the  department  of  political  experiment  and 
knowledge.  Year  after  year  developes  new  principles ;  revolu¬ 
tion  after  revolution  elaborates  from  its  womb  new  events,  preg¬ 
nant  mth  unknown  and  unfamiliar  truths.  Can  we  safely  affirm, 
that  the  end  of  this  progress  has  arrived  ;  or  that  it  will  arrive  at 
any  given  future  period  ?  That  is  impossible  for  any  man  to  do. 

The  French  people  have,  indeed,  declared  that  their  Judges 
shall  be  appointed  by  their  President.  We  choose  to  say,  that 
we  will  be  consistent ;  and  that,  while  we  elect  our  executive 
and  our  legislative  officers,  we  will  also  elect  the  rest,  as  by 
parity  of  right  and  reasoning,  we  ought  to  do.  Meanwhile  their 
President  may  appoint  their  Judges,  and  crush  liberty  in  Europe, 
as  much  as  he  pleases. 

During  the  whole  history  of  the  last  two  hundred  years,  it  has 
fallen  to  the  lot  of  the  American  people  to  be  the  pioneers  of 
mankind,  in  the  search  after  and  attainment  of  the  most  perfect 
ideals  of  government.  But  of  all  experiments,  that  of  construct¬ 
ing  a  perfect  political  system  is  confessedly  the  most  difficult. 
Ages  will  be  required  of  American  sagacity,  enterprise,  and 
vigorous  endeavor,  in  order  to  realize  it.  We  are  progressing. 
We  are  carrying  out,  by  careful  and  steady  stages,  the  whole 
principle  which  animates  our  political  constitution.  We  believe 
an  Elective  Judiciary,  one  of  the  steps  in  this  great  progress  ;  and 
that,  when  future  years  shall  add  the  wise  sanction  of  experience 
to  this  measure,  the  rest  of  mankind  will  regard  it  as  an  indis¬ 
pensable  ingredient  in  that  great  political  whole,  which  alone  has 
emanated  from  American  genius  and  patriotism. 

§  XI.  It  is  an  established  maxim  of  republican  law,  that  the 
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possession  of  power  is  always  dangerous ;  and  that,  therefore,  it 
should  be  distributed  as  much  as  possible  among  the  greatest 
number. 

To  avoid  the  inevitable  abuse  of  power,  as  little  as  possible  of 
it  should  be  placed  in  the  hands  of  any  one  person.  Montesquieu 
adds  the  vast  weight  of  his  authority  to  this  principle.  Says  he : 

Constant  experience  shows  us  that  every  man  invested  with 
power  is  apt  to  abuse  it ;  he  pushes  on  till  he  comes  to  some¬ 
thing  that  limits  him.”*  Such  being  the  dangerous  weakness 
incident  to  all  human  rulers,  if  we  desire  to  escape  the  evils  which 
follow  upon  the  abuse  of  power,  it  is  necessary  to  withhold  it  as 
much  as  possible  from  the  grasp  of  any  one  man.  Rulers  must, 
of  course,  have  some  power ;  let  it  be  such  as  is  least  liable  to 
abuse.  The  appointing  power  of  the  Executive  has  been  proved 
to  be  eminently  liable  to  this  perversion ;  it  should  therefore,  be 
the  more  inflexibly  withdrawn  from  the  possession  of  individuals. 
It  undoubtedly  does  comport  with  the  largest  freedom,  and  with 
the  safest  enjoyment  of  liberty,  to  distribute  power,  and  with  it, 
the  gift  of  place  among  the  greatest  possible  number.  Each  one 
will  then  possess  the  less  amount  of  it.  He  will  then  have  the 
less  temptation,  as  well  as  the  less  opportunity  to  abuse  it.  If  in 
the  exercise  of  their  right  to  elect  their  Judges,  the  people  were 
disposed  to  abuse  that  right,  their  vast  number  would  prevent 
that  concert  and  unity,  which  are  necessary  to  the  bad  use  of  any 
prerogative. 

In  defence  of  this  position,  we  may  here  quote  the  language  of 
a  distinguished  American  statesman.  Says  Mr.  Webster,  in  one  of 
his  speeches:  “I  concur  with  those  who  think  that  it  is  important 
to  the  stability  of  government,  and  the  welfare  of  the  people,  that 
there  should  be  a  check  to  the  progress  of  official  influence  and 
patronage.  The  unlimited  power  to  grant  office,  and  to  take  it 
away,  gives  a  command  over  the  hopes  and  fears  of  a  vast  multi¬ 
tude  of  men.  It  is  generally  true,  that  he  who  controls  another 
man’s  living,  controls  his  will.  The  consequences  of  all  this  is 
obvious.  A  competition  ensues,  not  of  patriotic  labors,  not  of 
rough  and  severe  toil  for  the  public  good,  not  of  manliness,  inde- 
*  Montesquieu,  Spirit  of  Laws,  Book  XI.,  Chapter  4. 
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pendence  and  public  spirit,  but  of  complaisance,  of  indiscriminate 
support  of  executive  measures,  of  pliant  subserveincy  and  gross 
adulation.  All  throng  and  rush  together  there  to  the  altar  of 
man-worship.”  '' 

^  XII.  It  is  a  maxim  of  republicanism,  that  the  people  should 
take  an  interest  in  every  branch  of  the  government,  and  of  its 
administration.  This  is  now  impossible,  with  reference  to  the 
Judiciary,  for  the  plain  reason,  that  they  have  nothing  whatever 
to  do  with  it. 

Why  should  they  be  concerned  as  a  mass  in  that  appointment 
to  offices,  which  is  absolutely  within  the  control  of  another  ?  It 
would  be  intermeddling  with  his  affairs,  and  instead  of  being  com¬ 
mended,  it  would  be  repulsed  as  an  intrusion.  But  let  the  choice 
of  the  forty  President  Judges  be  placed  by  law,  in  their  own 
hands,  and  let  it  be  for  them  to  say,  who  among  their  number 
shall  sit  in  judgment  upon  their  property,  their  reputation  and 
their  liberty ;  and  what  ardent  and  thorough  investigation  would 
they  not  make  into  the  merits  of  the  applicants?  How  soon 
would  the  heartless  and  unprincipled  political  adventurer  be 
detected  and  exposed  ?  How  quickly  would  the  meritorious 
and  capable  be  discerned  and  promoted  ?  There  can  be  no 
question,  but  that  the  election  of  the  Judges  by  the  people,  would 
call  forth  great  exertions  on  the  part  of  legal  men,  to  prepare 
themselves  for  an  honorable  competition,  and  would  induce  the 
people  thoroughly  and  severely  to  investigate  the  qualifications 
of  those  who  did  apply  for  the  judicial  office. 

Whenever  the  people  lose  their  interest  in  any  department  of 
the  administration,  the  necessary  consequences  is,  that  the  officers 
by  becoming  irresponsible,  soon  become  corrupt.  They  do  not 
fear  scrutiny ;  they  become  independent  of  the  popular  opinion  ; 
because  the  people  seem  to  have  forgotten  them ;  and  then 
disorder  and  maladministration  invade  the  government.  It 
is  thus,  that  the  best  interests  of  the  State  are  often  placed  in 
jeopardy.  Thus  Burlamaqui,  who  is  justly  regarded  as  a  great 
oracle  in  political  science,  declares  :  ‘‘We  may  justly  affirm,  that 
it  is  an  essential  defect  in  absolute  governments,  not  to  interest 
the  people  in  their  preservation.”* 


2* 
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§  XIII.  The  new  Act  of  Assembly,  upon  the  final  adoption  of 
which,  the  people  of  Pennsylvania  are  to  decide,  contains  some 
individual  features,  which  are  so  meritorious,  that  they  stongly 
commend  the  whole  of  it  to  the  popular  approbation.  We  will 
briefly  examine  each  of  these  in  detail. 

1.  The  Judges  are  to  be  elected  by  the  qualified  voters  of  the 
particular  districts  over  which  they  are  to  preside.  The  best 
guarantee  whereby  to  select  public  officers  with  discretion,  is  to 
know  them  well ;  and  thence  it  is  said  with  truth,  that  the  best 
recommendation  of  candidates  for  public  offices  is,  that  they  are 
popular  and  respected  in  their  own  vicinity.  The  reason  of  this 
is  apparent.  Men  are  best  known  where  they  reside.  There 
they  wear  their  every-day  character — their  real  character. 
There,  every  weakness  is  developed,  every  virtue  is  displayed. 
When  an  applicant  for  public  office  goes  abroad,  he  puts  on  a 
Sunday  character,  like  a  Sunday  coat,  and  it  is  difficult  to  pene¬ 
trate  the  disguise  by  which  he  would  conceal  his  vices  and  his 
moral  deformities. 

At  home,  the  principles  of  public  men  are  most  accurately 
known.  It  is  there  that  they  utter  what  they  think,  in  moments 
of  relaxation  and  unconstraint.  The  whole  course  of  their  lives 
lies  open  to  the  view  of  those  with  whom  they  associate.  And 
these  associates  in  public  and  private,  are  now  the  men  who  are 
to  estimate  their  fitness  for  the  Judicial  office.  Is  it  not  apparent, 
that  these  neighbors  and  associates  are  the  very  persons  possessed 
of  the  necessary  information,  fairly  and  justly  to  estimate  the 
merits  of  the  candidates  ?  They  cannot  be  imposed  upon  by  any 
assumed  aspect  of  honesty,  honor  and  ability,  which  the  applicant 
for  the  vacant  post,  may  for  the  time  being  assume.  He  may 
impose  upon  those  who  are  afar  off.  He  cannot  delude  those 
who  are  near  at  hand.  This  feature  of  the  Act  then,  we  are  con¬ 
strained  to  regard  as  calculated  to  be  extensively  useful ;  and 
would,  in  its  practical  operation,  distribute  throughout  the  state, 
a  large  body  of  Judges  of  the  greatest  merit ;  because  each  one 
of  them  would  be  chosen  in  his  own  district,  and  by  those  over 
whose  interests  he  would  preside,  in  consequence  of  his  known 
capacity  and  long-tried  virtue. 


BY  THE  PEOPLE. 


23 


2.  The  next  important  and  commendable  feature  of  the  Act  is, 
that  the  Governor  has  power  to  remove  any  of  the  Judges,  on 
petition  of  two-thirds  of  each  branch  of  the  Legislature.  Security 
or  impunity  in  the  tenure  of  office,  is  well  known  to  be  one  of  the 
greatest  incentives  to  corruption.  That  incentive,  this  provision 
completely  removes.  No  triumphant  demagogue,  who  may  have, 
by  a  rare  success,  blinded  the  eyes  of  the  people,  and  ascended 
unworthily  the  judicial  eminence,  can  regard  himself  as  safely 
seated  there.  He  is  liable  for  incapacity,  for  corruption,  for  any 
other  just  cause  to  be  pulled  down,  and  others  more  deserving 
put  in  his  place.  And  this  important  result  is  to  be  attained,  not 
by  a  process  which  is  liable  to  the  charge  of  haste,  and  party 
feeling,  produced  by  disappointment  on  the  part  of  the  people,  in 
the  capacity  and  conduct  of  their  chosen  Judges,  which  is  the 
only  unfavorable  feature  connected  with  purely  popular  govern¬ 
ments.  But  the  removal  of  those  Judges  who  have  incurred  the 
popular  censure  and  contempt,  is  to  be  brought  about  through  the 
instrumentality  of  the  Legislature ;  who,  as  a  small  and  deliberate 
body,  operate  as  a  cooler  to  the  popular  heat,  and  impart  pru¬ 
dence  and  discretion  to  their  decisions. 

But  the  question  may  be  asked  :  If  the  Judges  are  elected 
directly  by  the  popular  voice,  why  not  degrade  them,  when  they 
deserve  it,  by  the  same  direct  process  ?  The  answer  is  plain. 
When  candidates  are  proposed  for  popular  election,  the  exercise 
of  the  largest  freedom  in  discussing  their  merits,  injures  no  one, 
it  wrongs  no  one.  Nor  is  there  the  least  opportunity  afforded  for 
violent  passions,  such  as  revenge,  hatred  and  jealousy,  to  labor 
for  the  destruction  of  the  character  and  happiness  of  a  public  officer 
But,  when  a  man  has  once  been  elevated  to  high  official  station, 
he  becomes  a  target  at  which  every  dishonorable  and  disaffected 
man  may  point  the  envenomed  arrows  of  his  hate.  By  the  im¬ 
partial  and  fearless  discharge  of  his  unenviable  duties,  he  will 
also,  of  necessity,  excite  the  enmity  of  many  wffiom  he  has  justly 
punished  or  disappointed.  It  would  be  ruinous  to  liberty,  and  to 
the  dispensation  of  justice,  if  there  was  no  check  upon  the  power 
of  sudden  and  insensate  faction ;  if,  like  in  Athens  of  old,  the 
populace  enraged  by  the  arts  of  unprincipled  demagogues,  could 
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rush  together  in  public  assembly,  and  amid  the  giddy  whirl  of 
passion,  ostracise  to-day  the  favorite  of  yesterday.  This  possi¬ 
bility  is  prevented  by  the  provision  which  requires,  that  the  pro¬ 
cess  of  removal  shall  take  place  through  the  cooling  and  calndng 
medium  of  the  Legislature. 

8.  The  proposed  Act  empowers  the  Governor  to  fill  the  vacan¬ 
cies  on  the  bench,  produced  by  death,  resignation  or  otherwise. 
The  great  political  doctrine  of  the  balance  of  power  between 
different  functions  of  the  government  is  properly  recognized  by 
the  Act,  and  allowed  its  due  operation  in  this  provision.  By  this 
balance  is  meant, — not  any  rivalry  in  the  exercise  of  power ;  for 
in  free  states,  all  power  is  legitimately  in  the  hands  of  but  one — 
the  people.  But  the  government  has  necessarily  different  de¬ 
partments — the  three  already  designated.  And  it  is  by  the  har¬ 
monious  distribution  and  exercise  of  their  several  functions,  by 
which  the  Executive  does  not  clash  with  the  Legislative  or 
the  Judicial,  that  the  wheels  of  state  move  on  in  peace. 

This  third  provision  of  the  Act,  is  not  only  a  wise  and  good 
one  in  itself,  but  is  also  something  of  a  compromise  with  the 
Executive  for  the  just  reduction  of  his  prerogatives.  Under  cer¬ 
tain  circumstances,  he  still  retains  the  power  of  appointing 
Judges.  Whether  he  has,  strictly  speaking,  any  claim  even  to 
this  qualified  authority,  might  be  a  question.  Probably  prudence 
would  teach,  that  he  ought  to  have  some  jurisdiction,  in  accidents 
of  the  kind  contemplated  by  the  Act ;  but  a  rigid  application  of 
the  republican  doctrine  of  representation  condemns  it.  Yet  the 
peculiar  necessities  of  such  cases,  justify  an  occasional  departure 
from  the  letter  of  that  doctrine  ;  as  is  done  under  similar  circum¬ 
stances  by  the  President  of  the  United  States,  with  regard  to 
other  officers  of  the  general  government. 

4.  The  Act  requires  the  district  Judges  to  reside  within  the 
districts  for  which  they  are  elected.  One  great  merit  of  this 
feature  is,  that  it  carries  out  beautifully  and  consistently,  the 
great  republican  principle  of  Representation.  The  Judges  must 
not  only  be  chosen  from  the  familiar  and  well-known  associates 
of  the  people  ;  but  after  they  are  elevated  to  their  official  dignity, 
they  must  not,  by  a  distant  removal,  become  separated  in  feeling. 
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in  interest  and  in  association,  from  those  who  choose  them,  and 
mix  with  or  preside  over  another  community,  with  whom  they 
are  perfect  strangers.  They  must  remain  with  the  people  whose 
interests  are  committed  to  their  protection. 

Will  any  reasonable  man  require  further  argument  to  convince 
him  of  the  great  advantage  and  importance  of  this  provision? 
If  competent  knowledge  of  the  peculiar  habits,  weaknesses  and 
difficulties  of  those  over  whom  he  presides,  is  useful  to  a  Judge, 
in  what  way  could  he  better  secure  this  ?  If  it  is  desirable  for 
him  to  be  familiar  with  the  wants  of  the  community,  in  order 
properly  to  supply  them, — a  point  which  no  intelligent  man  will 
deny, — then  the  Judge  must  be  a  member  of  it  by  long  and  by 
continued  residence.  Then  he  cannot  be  imposed  upon  by 
appearances.  Then  no  cunning  misrepresentations  of  facts,  no 
mis-coloring  of  private  character,  no  mis-description  of  the  public 
sentiment  will  be  able  to  mislead  him.  But  as  the  case  now  is, 
the  Judge  generally  resides  in  a  distant  county.  He  comes, 
when  the  term  arrives,  an  entire  stranger  into  the  midst  of  a 
strange  and  unknown  community.  And  although  he  may  adju¬ 
dicate  safely  so  far  as  the  law  is  concerned,  he  is  groping  half 
the  time,  in  twilight  darkness,  so  far  as  facts  and  persons  are 
involved.  And  as  both  law  and  facts  must  be  taken  into  con¬ 
sideration,  in  the  trying  of  causes,  and  the  dispensation  of  justice, 
under  such  circumstances,  the  latter  must  necessarily  be  imper¬ 
fect. 

Says  Chancellor  Kent :  “  It  is  a  wise  and  necessary  principle 
of  our  government,  that  legislative  acts  are  subject  to  the  severe 
scrutiny  and  impartial  interpretation  of  the  courts  of  justice,  who 
are  bound  to  regard  the  Constitution  as  the  paramount  law,  and 
the  highest  evidence  of  the  will  of  the  people.'^'**  The  meaning 
of  this  is,  that  it  is  a  principle  of  our  government,  that  the  Legis¬ 
lature,  the  Courts  of  Justice,  and  even  the  Constitution,  which 
guarantees  to  both  of  them  their  powers,  are  the  creatures  of  the 
People,  and  subject  to  their  declared  pleasure.  This  is  undoubt¬ 
edly  true.  But  how  can  this  principle  he  carried  out,  when,  by 
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the  appointment  of  Judges  by  the  Governor,  the  people  have 
nothing  whatever  to  do  with  the  structure  of  the  Courts  of 
Justice  ? 

Again :  the  Chancellor  here  teaches  that  the  Constitution  is 
the  paramount  law,  because  it  is  the  highest  evidence  of  the  will 
of  the  people.  Hence,  any  administration  of  any  part  of  the 
government,  which  is  done  in  independence  of  what  the  will  of 
the  people  may  be,  whether  declared  or  not,  is  unconstitutional, 
is  without  authority.  Now  it  is  true,  that  the  letter  of  the  Con¬ 
stitution  of  the  State,  at  present  gives  the  Governor  the  power  of 
appointment ;  but  the  whole  spirit  of  the  Constitution  is  in  oppo¬ 
sition  to  that  power.  The  letter  and  the  spirit,  then,  of  the 
Constitution  of  this  State,  are  contradictory ;  and  as  the  spirit 
should  be  retained  in  decided  preference  to  the  mere  letter,  it  is 
high  time  that  this  blunder  should  be  removed,  and  harmony 
and  consistency  be  introduced  into  our  great  political  creed. 

§  XIV.  This  proposed  change,  respecting  the  operation  of 
which,  some  express  such  anxious  fears,  has  already  been  tried 
with  eminent  success  in  New  York.  The  contrary  opinion  has 
been  expressed  in  the  pamphlet  already  referred  to.  But  even  if 
the  opinions  and  decisions  recorded  in  Comstock’s  Reports,  do 
not  indicate  the  legal  learning  and  profundity  which  are  to  be 
found  in  some  other  reports,  our  answer  is  this:  You  cannot 
expect  from  any  judicial  officer,  upon  the  commencement  of  his 
professional  endeavors,  the  same  ability  which  you  would  from  the 
same  person,  after  he  had  enjoyed  the  advantage  of  some  expe¬ 
rience.  Hence  it  is,  that  the  Nisi  Prius  opinions  of  even  practiced 
Judges  are  regarded  as  of  inferior  authority.  The  experiment 
in  New  York  has  not  been  of  sufficient  duration,  to  make  it  a 
final  and  certain  test  of  the  desirableness  of  the  measure ;  yet 
we  repeat,  that  under  all  the  circumstances,  as  far  as  it  has  gone, 
it  has  proved  eminently  successful. 

Another  reason  has  rendered  the  experiment  in  New  York  no 
proper  criterion  whereby  to  judge  of  the  operation  of  it  in  Penn¬ 
sylvania.  The  bar,  in  the  former  State,  from  which  Judges  are 
to  be  chosen,  is  acknowledged  to  be  inferior  as  a  body,  to  that 
of  the  State  of  Pennsylvania.  How  could  it  be  otherwise,  when 
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in  New  York,  the  gates  of  a  scientific  profession — requiring,  in 
truth,  more  scientific  training  than  any  other — are  thrown  freely 
open  to  the  ingress  of  every  quack  and  intruder  ?  The  bar  in 
that  State  being  composed  of  such  materials,  to  a  large  degree, 
the  people  have  not  the  same  excellent  sources  from  which  to 
select  their  Judiciary  as  they  would  have  in  Pjennsylvania.  But 
taking  the  experiment  in  New  York  even  as  it  is,  we  affirm,  that 
no  prudent  statesman  or  patriot  could  regard  it  in  any  other  than 
a  most  favorable  light,  and  calculated  to  invite  the  rest  of  the 
Confederacy  to  follow  boldly  in  her  wake. 

Other  States  in  the  Union  have  tried  the  same  experiment  with 
the  same  results.  By  the  Constitution  of  Mississijjpi,  as  amended 
in  1833,  every  officer  of  the  government.  Legislative,  Executive 
and  Judicial,  is  elected  by  the  universal  suffrage  of  the  j)eople ; 
that  is,  by  every  white  male  citizen  of  twenty-one  years  of  age, 
who  has  resided  within  the  State  for  one  year  preceding,  and  for 
the  last  four  months  within  the  county,  city  or  town  in  which  he 
proposes  to  vote.  The  Judges  of  the  Supreme  Court  of  Errors 
and  Appeals  are  chosen  by  districts.  The  Chancellor  i^chosen 
by  the  electors  of  the  whole  State.  All  the  other  Judges,  toge¬ 
ther  with  the  Clerks  of  Courts,  are  elected  by  districts.  ^ 

It  is  a  fact  worthy  of  attention,  that  every  constitutional  reform 
which  takes  place  throughout  this  Confederacy,  shows  the  con¬ 
tagious  influence  of  the  elective  principle  as  applied  to  the  Judi¬ 
ciary,  and  introduces  it.  Thus,  b]^  the  Constitution  of  Wisconsin, 
established  in  1846,  the  Judges  of  the  higher  Courts  were  ren¬ 
dered  elective  by  the  people. 

In  monarchical  governments,”  says  Chancellor  Kent,  “  the 
independence  of  the  Judiciary  is  essential  to  guard  the  rights  of 
the  subject  from  the  injustice  of  the  crown.”*  Very  true,  and 
for  what  reason  ?  Because  in  monarchical  governments  the 
interests  of  the  rulers  and  the  ruled  are  distinct,  and  often  con¬ 
flicting  ;  whereas  in  a  republican  government,  such  as  our  own, 
the  interests  of  sovereign  and  people  are  the  same ;  and  hence 
the  upright  Judge,  in  maintaining  the  rights  of  the  people,  cannot 
oppose  the  arbitrary  will  of  an  unjust  sovereign,  for  there  will 


*  Kent's  Commentaries,  VoL  I.,p*  294. 
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not  be  any  such  in  existence.  In  a  despotic  government,  Judges 
should  be  independent  of  both  king  and  subjects,  in  order  to  be 
impartial  toward  both.  Eut  where  king  and  subjects  are  identi¬ 
cal,  where  there  can  be  no  conflict  between  them,  and  where  the 
Judges  are  the  ^hosen  servants  of  an  united  and  inseparable 
community,  ther^i^s  no  reason  why  they  should  be  independent 
of  their  employers#  •  Perfect  independence  would  lead  the  arro¬ 
gant  Judge  to  be  unjust  toward  all  parties,  as  much  as  dependence 
upon  a  sovereign  would,  leadva  servile  Judge  to  be  unjust  toward 
the  opposing  interest  of  thd people. 

We  predict,  that  should  this  proposed  measure  be  resolved  into 
a  law,  by  the  popular  decree,  the  same  process  will  here  be 
repeated,  which  is  described  by  Montesquieu.*  ‘‘  When  the 
populaQ^f  Rome  obtained  the  privilege  of  sharing  the  magis¬ 
tracy  with  the  patricians,  it  was  natural  to  think  that  their  flat- 
ter.ers  would  immediately  become  arbiters  of  the  government. 
But  no  such  thing  ever  happened.  It  was  observable  that  the 
very  people  who  had  rendered  the  plebeians  capable  of  public 
offic^s,4ionstantly  fixed  their  choice  upon  the  patricians ;  because 
the  people  were  virtuous,  they  were  magnanimous ;  and  because 
.  «■  they^jglfe  free,  they  had  a  contempt  of  power.” 

The  advantage  of  the  principle  of  Representation,  and  the 
wisdom  and  safety  of  the  popumr  choice,  have,  in  this  land,  been 
already  tested,  by  seventy  year|  of  bold  political  adventure.  Let 
them  be  consistently  and  univqj^sally  carried  out. 

Columbia  needs  no  bulwarks, 

No  towers  along  the  steep, 

while  all  her  public  servants,  “from  the  highest  to  the  lowest,  are 
selected  by  the  free  and  impartial  choice  of  her  people.  While 
thes^e  maxims  guide  the  destinies  of  this  Confederacy,  they  will 
be  secure.  The  glorious  stars  and  stripes  will  never  trail  in  the 
ignominious  dust  of  tyranny  ;  and  the  Republic  will  always  num¬ 
ber,  among  her  public  officers,  as  well  as  among  her  private 
citizens,  many  of  the  greatest  and  noblest  of  mankind. 

*  Spirit  of  Laws,  Book  Fill.  c.  XII. 
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